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Before MacKenzie, P.J., and Holbrook, Jr., and T.P. Pickard*, JJ.
PER CURIAM.

In 1988, respondent Department of Socia Services (DSS) brought an unsuccessful action
agang petitioner pharmacy to recover dleged overpayments for Medicad prescriptions. The
pharmacy then sought to recover its attorney fees incurred in defending the action. A hearing referee
determined that the pharmacy was not entitled to attorney fees. The circuit court reversed and awarded
the pharmacy approximately $38,000 in fees. DSS appeds by leave granted. Petitioner cross-appeals,
chdlenging the court’ srefusa to alow interest on the awvard. We reverse.

Petitioner’ s application for an award of costs and attorney fees was made pursuant to 8§ 123 of
the Administrative Procedures Act, MCL 24.323; MSA 3.560(223), which provides for an award of
attorney fees to the prevailing party in a contested case in the event that the presiding officer finds that
the pogtion of the agency involved in the proceeding was frivolous. Petitioner contended that DSS's
position in the Medicaid reimbursement proceedings was frivolous under subsection 123(1)(b), which
defines a frivolous pogition as one in which “[t]he agency had no reasonable basis to believe tha the
facts underlying itslega position werein fact true”
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Medicaid pays providers the actua acquisition cost of prescription drugs supplied to Medicad
recipients. In the underlying contested case, DSS clamed that Medicaid had overpaid petitioner
pharmacy and sought reimbursement of the aleged overpayment. The clam was made after DSS
conducted a three-year audit of the pharmacy’s bills to the Medicaid program. The methodology used
in the audit was explained by the hearing referee asfollows:

The department determined the overpayment by obtaining a random sample of
50 Medicaid recipients prescriptions for each of the three years audited, 1983, 1984
and 1985, and the claims were reviewed. The department’s review indicated that 120
sarvicesin the sample were overpaid resuting in an error rate of 8.4 percent. Thiserror
factor was then extrgpolated to Sherman’s tota paid clams for the audit period of
$265,301.66 to arive at the $22,159.91 overpayment. This was later reduced to
$21,599.04.

Petitioner argued that DSS's sampling and extragpolation procedures violated the department’s own

gandards, and that a minimum of one hundred prescriptions per year was required to provide a
representative and reliable sample. DSS's statistical expert conceded that she would have changed the
sample sze to eighty per year if she had been given the opportunity, but she opined that the overal

sample of 150 met the rdiability standards and other indicators set forth in the DSS manud, and for this
reason the sample was Satidticaly vaid. Petitioner dso objected to the audit on the ground that the
sample contained a digproportionately high number of direct drug purchases from manufacturers, as
opposed to more expensive purchases made from wholesaers, and thus understated the actud overdl
cost of the prescriptions.

Following an evidentiary hearing, the hearing referee concluded that the overpayment clam was
speculative and unenforceable because the sample size used in the DSS audit was too small to provide a
datidicdly vaid bass for cdculaing any over- or underpayments. In this regard, the hearing referee
relied heavily upon the views expressed by petitioner’s satistica expert, the fact that DSS's own audit
manud caled for a sample sze of eighty, and the admissions of the DSS expert that the smaler sample
Sgze was never “validated” with other samples.

The DSS director declined to follow the hearing referee’s recommendation for decison, and
ingtead upheld DSS's determination that petitioner had been overpaid by Medicaid. Specificaly, the
director noted that while the sample sze used by DSS was lower than the Sze cdled for in its audit
manud, the department’s expert witness established that the audit was nonetheess datiticaly valid.
The director dso found insufficient support for petitioner’s clam that the percentage of its direct
purchases during the audit period was subgtantialy less than that in the sample. The circuit court
reversed the director's decison, holding that there was not competent, materid, and substantia
evidence on the whole record to support the director’s concluson that the smdler sample size used by
DSSwas sufficient. DSS did not apped the circuit court’s decision.

Petitioner then sought costs and fees under MCL 24.323(1); MSA 3.560(223)(1). The hearing
referee denied the request, in relevant part, because DSS's postion in the contested case was not



“frivolous’ as defined by the statute. The referee concluded that DSS had a reasonable basis for
believing that it could establish the satistica rdiability of its audit sample and rebut petitioner’s claim that
the percentage of its direct purchases were substantidly overstated in the sample, notwithstanding the
fact thet it ultimately failed to do so:

The department in this case had areasonable basis for every aspect of its clam.
Thisincluded the issue of acquisition costs which was supported by the provisons of the
Pharmacy Manud, the ‘refills rule and professond fee which was supported by the
Pharmacy Manua, and, the sample of 50 recipients per year in the audit was supported
by the testimony of an expert datistician. The decision in the case however necessitated
afinding on a very difficult question involving the satistica reliability of the audit sample
and in view of the failure by the department’ s attorney to respond to Sherman’s position
on direct purchases and the Satistician’s fallure to testify to the reliability of the qudity
criteriain the department’ s sample design manud, the director’s decision was reversed
on gpped. Had the department’ s case been more thoroughly prepared and presented,
the decision may have been upheld.

The circuit court reversed this decison, concluding that the referee abused his discretion in ruling
that DSS's position was not frivolous. According to the court:

[Hearing referee] Judge Kane found that the Department had a “reasonable
bas's for every aspect of its dam.” This concluson is contrary to the findings of this
Court aswell asthe findings of Judge Kane himsdlf.

* * %

At the time the [DSS] Director made his decision he had the benefit of the ALJ opinion.
The Director knew or should have known that the procedure used by the agency
violated agency policy. He should dso have known that the petitioner’s audit and
testimony were vdid.

The Department knew that it used a sample sze that was too small and one over-
loaded with direct purchases.

This is not a case of reasonable minds disagreeing. While an employee of the
Department gave an expert opinion supporting the Director’'s postion, the expert
admitted that the sample Sze was not in accordance with its own procedure. The
expert atempted to validate the audit procedures by using the sample itsdf and she
admitted that the Department’ s audit procedures had never been vaidated.
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[T]he audit procedures were never verified and there was no reasonable basis
to conclude that they were reasonable. It is troubling that the ALJ suggested that the
falure of the Department to prevail originaly may not be due to the evidence or lack of
evidence but to the failure of the Department to be prepared. There does not appear to
be any judtification for such a statement. Since there is no evidence that the criteriawas
reliable, it cannot be assumed that it was.

This Court finds that the agency had no reasonable basis to believe that the facts
underlying its legd position were in fact true.  Accordingly the Court finds thet the
pogition of the agency was “frivolous’ as that term is defined in Section 123(1) of the
Adminigrative Procedures Act.

Then court then awarded petitioner its attorney fees incurred in connection with the contested case and
the gpplication for fees and cogts, but declined to award interest on the fees.

MCL 24.325; MSA 3.560(225) provides that the hearing referee’'s decision with regard to
cods and fees may be modified by a reviewing court only if the court finds that the hearing referee
abused his or her discretion or the calculation of the award was not based on subgtantial evidence. To
reverse an agency’s decison as an abuse of discretion, the reviewing court must find the result “so
papably and grosdy violaive of fact and logic that it evidences a perversty of will, a defiance of
judgment, or an exercise of passion or bias” In re Kurzyniec Estate, 207 Mich App 531, 537; 526
NW2d 191 (1994). On apped, DSS contends that the circuit court misapplied the abuse of discretion
standard and ingtead substituted its own opinion on the issue of frivolousness for that of the referee. We

agree.

In reviewing the referee’ s determination that the contested case was not frivolous because DSS
had a reasonable basis for its claim that petitioner had been overpaid by Medicaid, the circuit court did
not indicate that the referee’ s findings were grossy violative of fact or logic. Instead, the circuit court
reversed the referee’ s decision because the refereg’ s view of the merits of DSS's clam was contrary to
his previous findings and those of the circuit court. However, the previous determination that DSS's
overpayment clam was not meritorious does not necessarily mean that DSS's postion was taken
without any reasonable basis for belief that the claim had merit, and hence was frivolous. See Mclntosh
v Chrysler Corp, 212 Mich App 461, 470; 538 NW2d 428 (1995). Asstated in Louya v Beaumont
Hospital, 190 Mich App 151, 162; 475 NW2d 434 (1991), “[t]hereis a Significant difference between
bringing a lawsuit with no basis in law or fact at the outset and failing to present sufficient evidence to
judtify relief at trid.”

In this case, DSS had a reasonable basis in fact to believe that petitioner had been overpaid by
Medicaid because 120 of the 150 random samples taken over the three-year period indicated an
overpayment. Although the sample size for the individua years was smdler than that recommended by
the DSS manudl, that fact does not compel the conclusion that DSS's position was frivolous. The mere
fact that success on the meritsis uncertain or questionable “does not necessarily and logicaly lead to the
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conclusion that the cdlam is ‘frivolous’” Louya, supra, p 162. Further, DSS's expert opined that the
sample was datigticaly valid; petitioner has cited no authority for the proposition that DSS was not
entitled to rely on that opinion in pursuing itsdam.

Similarly, the fact that the parties came to different conclusons with regard to the number of
prescriptions petitioner purchased directly from the manufacturer, a a lower cost, does not support
reversd of the hearing referegs decison. Both parties cdculations were the result of daidtica
projections drawn from a smdl portion of the actua data Under the circumstances of this case,
therefore, it may not be said that the referee’ s decision was “papably and grosdy violative of fact and
logic,” Kurzyniec Estate, supra, p 537. The circuit court erred when it reversed the hearing refereg’s
decison. Therefereg s determination that DSS's position was not frivolous because it had a reasonable
bassin fact was not an abuse of discretion.

Our disposition of the above issue makes it unnecessary to address petitioner’ s cross-apped.

Reversed.
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